STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

M LAGROS MAGALY CASTRO AND

W LLI AM MARCELO CASTRO, as

Per sonal Representatives of the
Est at es of | SAAC CASTRO AND
DAVI D CASTRO, deceased twin

m nors,

Petitioners,
VS. Case No. 05-4512N
FLORI DA Bl RTH RELATED
NEUROLOG CAL | NJURY
COVPENSATI ON ASSQOCI ATI ON
Respondent ,
and
LI FEMARK HOSPI TALS OF FLORI DA,
I NC., d/b/a PALMETTO GENERAL
HOSPI TAL,
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FI NAL ORDER

Pursuant to notice, the Division of Adm nistrative
Hearings, by Adm nistrative Law Judge WIlliamJ. Kendrick, held
a hearing in the above-styled case on May 23, 2006, in

Tal | ahassee, Fl ori da.
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STATEMENT OF THE | SSUE

Whet her |saac Castro and David Castro, deceased m nors,
qualify for coverage under the Florida Birth-Rel ated
Neur ol ogi cal Injury Conpensation Plan (Plan).

PRELI M NARY STATEMENT

On Decenber 12, 2005, M Il agros Magaly Castro and
Wl liam Marcel o Castro, as Personal Representatives of the
Estates of Isaac Castro (lsaac) and David Castro (David),
deceased twin mnors, filed a petition with the D vision of
Adm ni strative Hearings (DOAH) to resol ve whether |saac and
David qualified for coverage under the Plan. Notably,
Petitioners were of the view that the clai mwas not conpensabl e,
but requested a resolution of the issue as "a prerequisite to

Petitioners' anticipated civil action.”



DOAH served the Florida Birth-Rel ated Neurol ogical Injury
Conpensation Association (NICA) with a copy of the petition on
Decenber 12, 2005, and on February 20, 2006, foll ow ng an
extension of time within which to do so, N CA responded to the
petition and gave notice that it was of the view the claimwas
conpensabl e. Thereafter, Lifemark Hospitals of Florida, Inc.,
d/b/a Palnmetto General Hospital, was accorded | eave to
i ntervene, and a hearing was schedul ed for May 23, 2006, to
resol ve whet her the clai mwas conpensabl e.

At hearing, the parties stipulated to the facts included in
paragraphs 1 and 2 of the Findings of Fact which follow, as well
as the followng additional matters:

1. The hospital gave notice as required by
the Plan. 8§ 766.316, Fla. Stat.

2. The Petitioners have recovered under a
settl enent agreenent with all heal thcare
provi ders involved in Isaac's and David's
birth, with the exception of Palnetto
Ceneral Hospital, and if the claimis
conpensabl e they are not entitled to an
award. 8 766.304, Fla. Stat.

3. At notinme prior to Isaac's and David's
birth was their nother, Ms. Castro, in
| abor.

4. lsaac and David suffered a brain injury
caused by oxygen deprivation that rendered
t hem permanently and substantially nentally
and physically inmpaired.[} The sole issue
is whether the injury occurred during
delivery or inmedi ate post-delivery
resuscitation.



Moreover, Petitioners' Exhibits A and B® were received into
evi dence and, with the parties' agreenent, post-hearing
Petitioners filed the DVDs (3) related to Dr. du Plessis
deposition, and they were received into evidence as Petitioners'
Exhibit C.* No witnesses were called, and no further exhibits
wer e of fered.

The transcript of the hearing was filed June 9, 2006, and
the parties were initially accorded 10 days fromthat date to
file proposed orders. However, at Respondent's request, the
time for filing was extended to June 23, 2006. The parties
el ected to file such proposals and they have been dul y-
consi der ed.

FI NDI NGS OF FACT

Stipulated facts

1. Mlagros Magaly Castro and WIliam Marcel o Castro are
the natural parents of Isaac Castro and David Castro, deceased
m nors, and the Personal Representatives of their deceased sons'
estates. Isaac and David were the product of a multiple (tw n)
gestation, and were born live infants on Novenber 25, 2004, at
Pal netto General Hospital, a hospital |ocated in Hi al eah,
Florida, each with a birth wei ght exceeding 2,000 grans.

Davi d di ed Decenber 7, 2004, and |saac died January 12, 2005.
2. The physician providing obstetrical services at Isaac's

and David's birth was Monica Daniel, MD., who, at all tines



mat eri al hereto, was a "participating physician" in the Florida
Birth-Rel ated Neurol ogical Injury Conpensation Plan, as defined
by Section 766.302(7), Florida Statutes.

| saac's and David's birth

3. At or about 1:50 p.m, Cctober 11, 2004, Ms. Castro,
aged 40, with an estinmated delivery date of Decenber 30, 2004,
and the twins at 28+ weeks' gestation, presented to Palnetto
CGeneral Hospital on referral from her perinatologist for
i npati ent managenent, wth concerns of elevated bl ood pressure
(suspect ed pregnancy i nduced hypertension), and increased
creatinine levels. At the time, Ms. Castro's pregnancy was
consi dered high risk, with advanced maternal age and twn
gestation, and was further conplicated by insulin dependent
gest ati onal di abetes and hypot hyroi dism Neverthel ess, numnerous
assessnents during the termof her pregnancy were reassuring for
fetal well-being, as was her initial assessnent at Pal netto
General Hospital.

4. Ms. Castro was adnitted to the hospital at 3:00 p.m,
t hat day, and her pregnancy was nmanaged w t hout apparent adverse
incident until Novenber 24, 2004, when, with the twns at 34 6/7
weeks' gestation, Ms. Castro denonstrated severe preecl anpsi a,
with increasing creatinine |levels (worsening renal status).

Not ably, however, fetal nonitoring between 1:01 p.m, and



approxi mately 4:07 p.m, that afternoon, ® provi ded reassuring
evi dence of continued fetal well-being.®

5. Gven her condition, Dr. Daniel ordered Ms. Castro
admtted to | abor and delivery, where she was received at
9:10 p.m, for cesarean section delivery. Notably, Dr. Daniel's
adm ssion orders included a requirenent for external fetal
monitoring. However, that order was not followed, and no fetal
nmonitor strips exist that would aid in assessing fetal status
subsequent to 4:07 p.m, Novenber 24, 2004. The progress notes
do, however, include a few entries that bear on the issue.

6. At 9:10 p.m, on adm ssion to | abor and delivery, the
nurse noted that Ms. Castro reported normal fetal novenent, and
deni ed pain, vagi nal discharge, or blurred vision. Thereafter,
at 10:30 p.m, the nurse noted that Ms. Castro showed abnor nal
I ung sounds, with crackles bilaterally to the bases, and dyspnea
(difficult or |abored breathing). Ms. Castro was provided
suppl enental oxygen by nasal cannula (NC). At 1:00 a.m,
Novenber 25, 2004, while being prepared for surgery, the nurse
noted that Ms. Castro was slightly dyspneic and still receiving
suppl emental oxygen, NC at 2 liters. Assessnent reveal ed
reassuring fetal heart tones, with "FHT's via US on right upper
quadrant in the 130's [and] FHT's via US on |l ower |eft upper

guadrant in the 120's.” Qherw se, the records provide no



information regarding fetal status until the twins were
del i vered.’
7. At 1:35 a.m, Ms. Castro was noted in the operating
room wth an oxygen saturation |evel of 92 percent. She was
gi ven oxygen by mask, and by 1:45 a.m, her saturation |levels
were at 100 percent. No fetal heart tones were obtained "due to
maternal instability," and, at 1:56 a.m, the incision was nade
(delivery began), and at 2:01 a.m, lIsaac (identified as Twin A
in the nedical records) and at 2:02 a.m, David (identified as
Twin Bin the nmedical records) were delivered, severely
depressed. |Isaac's Apgar scores were noted as 1, 2, 2, 2, 2, 2,
and 5, at one, five, ten, fifteen, twenty, twenty-five, and
twenty-ei ght minutes, respectively.® David s Apgar scores were
noted as 3, 5, and 6, at one, five, and ten m nutes,
respectively.®
8. Isaac's delivery and hospital course are docunented in
his Death Summary, as foll ows:
Bl RTH
DATE: 11/25/2004 [TIME 02: 01 hours]
VEEI GHT: 2. 275kg
GEST AGE: 35 weeks CROMH  AGA
Amiotic fluid was nmeconi um st ai ned.
Presentati on was vertex. The patient was
born in the delivery room by energent

cesarean section under spinal anesthesia for
mat er nal hypertensi on and i ncreasing



creatinine. The patient was born first of
twns. Apgar scores were 1 at 1 mnute, 2
at 5 mnutes and 2 at 10 mnutes. At
delivery, the patient was cyanotic, floppy,
apnei ¢ and bradycardic. Treatnent at
delivery included oxygen, stinulation, oral
suctioning, bag and mask ventil ati on,
endotrachcal tube ventilation, epinephrine
and cardi ac conpression. At birth baby was
cyanotic, absent breathing effort,
bradycardic (in the 20's-30"s). Baby
noticed to have particul ate meconi um
Oropharynx was suctioned by wall upon head
delivery. Bag mask ventilation was started
with no inprovenment in respiratory effort.
Baby was i ntubated and epi nephrine was given
x 3 by EET but still no inprovenent in heart
rate (in the 20's-30'"s). UAC |ine was

pl aced whi |l e baby continued bei ng bagged,
and epi nephrine was given IV x 2. Also 6
Meq of sodi um bi carbonate was given x 2 plus
one bolus of 4.5 Meq. Saline solution bolus
of 20cc was given x1 . . . . On mnute
nunber 28-29 of life an adequate heart beat
was finally noticed with inprovenent in
color. Tone and activity still poor and no
response to pain stimuli. ABG form UAC
showed a pH=6.7 PCO2=47 PQO2- 380 BE=-31
HC03=5.6 .

ADM SSI ON
DATE: 11/ 25/ 04

The patient was adm tted i medi ately
follow ng delivery. Indications for
adm ssion included netabolic acidosis,
possi bl e sepsis, respiratory distress,
prematurity and perinatal depression. Upon
adm ssion to NI CU nechani cal ventilation was
started. Chest XR conpatible with HVD vs.
pneunonia. No air leak. Infasurf was given
x 1 with good response, and several HCO3
corrections were needed.



ADM SSI ON PHYSI CAL EXAM .

OVERALL STATUS: Critical - initial N CU
day. BED: Radiant warner. TEMP: Stable.
HR. St abl e. RR: Unst abl e. BP: St abl e

CONDI TI ON: Acrocyanoti c and depressed,
i ntubated, hypertonic extremties.

HEENT: Soft fontanelles, sluggish pupi
reaction to light, ETT in place.

RESPI RATCRY: M ninmally depressed air
exchange and decreased breath sounds
bilaterally (inproved after surfactant
adm ni stration).

CARDI AC.  Normal sinus rhythm.

NEUROLOG C.  Depressed nental status.
Severely decreased nuscle tone initially and
hypertonicity noticed after N CU adm ssion.
Sei zures noticed (lip smacking and tonic-
clonic seizures on all 4 extremties > on
t he R hand)

RESOLVED DI AGNOSES
DI AGNCSI S #1:  RESPI RATORY DI STRESS

ONSET: 11/ 25/2004 RESOLVED: 1/12/2005

* * *

COMMVENTS: Devel oped respiratory distress
at birth. Chest Xrays conpatible with HVD
VS pneunonia. Initially severe respiratory
acidosis. Inproved with Infasurf x 1. On
vent since birth, self-extubated during
nursing touch-tinme on 12/5, was extubated
for 19 hrs on nasal cannula but was
rei ntubated on 12/6 for PCO2 70 felt to be
secondary to mucous plug. He has no gag
refl ex and has poor control of respiratory
secretions reason why he has been kept on



nmechani cal ventilation. He is still

ventil ator dependent, was on ETT CPAP+5 and
after an extubation attenpt on 1/2 he failed
oxyhood and was reintubated on 1/3/05. now
ext ubated to nasal cannul a.

* * *

DI AGNCSI S #3:  PGOSSI BLE SEPSI S

ONSET: 11/25/ 2004 RESCLVED: 12/6/2004

* * *

COWENTS: Conpleted a 10 day course of
antibiotics for suspect sepsis due to
unknown GBS, respiratory distress, and
severe netabolic and respiratory acidosis.
There is no clinical evidence of sepsis at
this tine.

DI AGNCSI S #10:  SEVERE HYPOXI C-1 SCHEM C
BRAI N | NJURY

ONSET: 11/25/2004 RESOLVED: 1/12/2005

PROCEDURES: cranial ultrasound on
11/ 25/ 2004 (unofficially no bleed); M scan
on 12/ 3/2004 (findings suggesting ischemc
encephal opat hy, normal size ventricles, no
mass effects or mdline shift)

COMMVENTS: Adequate heart rate not
obtained till 28-29 mnutes of life. He
presented with seizures and an abnor nal
neur ol ogi ¢ exam and abnormal EEG fi ndi ngs.
The pedi atric neurol ogi st inpression was of
a severe hypoxic ischem c encephal opat hy
with nultifocal seizures. No clinica
neur ol ogi ¢ deterioration has been noted
recently. The MRl was conpatible with
i schem ¢ encephal opat hy. Ped neur ol ogi st
has been follow ng the baby with us. No
neur ol ogi cal i nprovenent has been noted
recently. . . . Baby renmins unresponsive,
fixed pupils, mninml spontaneous breathing,
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does not have any spontaneous novement. No
new changes noted recently. The baby has
been unstabl e and recommended MRl of the
brain was able to be done due to the
critical condition of the infant.

DI AGNOSI S #11:  SElI ZURES

ONSET: 11/25/2004 RESOLVED: 1/12/2005

* * *

COMMVENTS: The pediatric neurol ogi st
inpression is of a severe hypoxic ischemc
encephal opathy with multifocal seizures.
Baby was initially noted to be |ip-smacking
shortly after adm ssion to NICU then started
with tonic-clonic novenent of all four
extremties > on the Rhand. Initially
treated with phenobarbital and Versed.
Phenobar b di sconti nued 11/26. No clinica
seizure activity on PE but on 11/29 EEG
showed di ffuse electrical sz. Phenobarb and
Cerebryx started. EEG on 12/1 was unchanged
but occasional correlation with subtle
finger novenent. 12/2 with decerebrate
posturing of UE to deep painful stimuli.

EEG from 12/ 3 showed sei zure activity but
some i nprovenent was reported.

Phenobarbital given x1 then held 2nd |evel
el evated Cerebryx continued till 12/9

di sconti nued per pedi-neuro. Depacon added
on 12/ 6 as recomended by pediatric
neur ol ogi st no change before discontinued
12/ 10. Phenobarb was resuned on 12/8. |evel
42.3 on 12/ 11. The dose has been adj usted
as per neurologist. No recent new
neur ol ogi cal changes or inprovenent noted.
He continues on phenobarb w occasi onal
clinical seizure noted .

* * *

DI AGNOSI S #13: SEVERE METABOLI C ACI DOSI S

ONSET: 11/25/2004 RESOLVED: 12/2/2004

11



COWENTS: Severe mnetabolic acidosis at
birth pH 6.7 HCO3=5.6. Baby recei ved HCO3
bolus x 3 in the OR and several corrections
upon adm ssion to N CU.

* * *

DEATH | NFORVATI ON

DI SPOSI TION:  The patient died on
1/ 12/ 2005 at 00:52 hours. The cause of
death was Cardio-respiratory arrest. Baby
Boy "A" Castro is an 48 d/o w Hypoxi c-
i schem c- encephal opat hy, seizures, s/p 28-29
mn full resuscitation, initially wo a
heart rate; who has been in a vegetative
neurol ogi cal state, wintractable seizures
since birth 11/25/04. Baby never tol erated
any feeds and remai ned in TPN, was extubated
to n/c w (+) spontaneous breathing but NO
gag and unable to clear secretions since
baby never had any spontaneous vol untary
novement. Tonight while parents visited
baby was havi ng desaturations and
bradycardia that required |IPPB, to inprove
heart rate and O2 sats. Parents requested
to stop the IPPB, and requested to hol d baby
w2 NC Baby expired al nost i nmediately
of cardiorespiratory arrest at
12: 52 a. m .

9. David' s delivery and hospital course are docunented in
his Death Summary, as foll ows:
Bl RTH
DATE: 11/25/2004 TIME 02:02 hours
VEI GHT: 2. 150kg
GEST AGE: 35 weeks GCROMH  AGA
RUPTURE OF MEMBRANES: At delivery.

AWNI OTlI C FLU D: C ear. PRESENTATI ON
Vertex. DELIVERY: Born in the delivery

12



room by energent cesarean section under
spi nal anesthesia for maternal hypertension
wi th increasing creatinine.

Bl RTH ORDER: Second of twins. APGARS. 3
at 1 mnute, 5 at 5 mnutes and 6 at 10
m nutes. CONDI TI ON AT DELI VERY: Cyanotic
and fl oppy. TREATMENT AT DELI VERY:
Stinmul ati on, oxygen, oral suctioning, bag
and mask ventilation and endotrachael tube
ventil ation.
At birth baby was cyanotic, no respiratory
effort, floppy, bradycardic in the 50's.
Mout h was suctioned with bul b, and bag mask
ventilation was started for about 5 m nutes
before inprovenent in color and activity
were seen. Baby was intubated aprox on mn
of life 4-5 by pediatrician Dr. Torres. No
nmedi cati on was needed during intervention,
and baby responded well to intubation,
oxygen and anbu bag ventilation. Baby
noticed to be fl oppy despite col or and heart
rate i nprovenent. Transferred stable to
NICU. Initial ABG s showed severe netabolic
aci dosi s pH=6.9 HCO3=7.4 BE=-25.

ADM SSI ON
DATE: 11/ 25/ 2004

ADM SSI ON TYPE: I medi ately foll ow ng
delivery. ADM SSI ON | NDI CATI ONS: Met abolic
acidosis, respiratory distress, possible
sepsis, prematurity and perinatal
depression. Upon adm ssion to N CU
mechani cal ventilation was stated. Chest XR
showed reticul ogranul ar pattern and air
bronchograns conpati ble with HVD vs.
pneunonia. No air leak. Infasurf was given
X 1 with good response. Na bicarbonate
corrections were needed x 3.

ADM SSI ON PHYSI CAL EXAM
OVERALL STATUS: Critical - initial N CU

day. BED: Radiant warnmer. TEMP: Stable.
HR: Stable. RR Unstable: BP: Stable.
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URI NE QUTPUT: Stabl e.

CONDI TION:  on PRVC, breathing above the
ventil ator (tachypneic), pink color, mild
acrocyanosi s.

HEENT: Pupils reactive to light, soft
fontanel | es, no bul gi ng.

RESPI RATORY: M nimally decreased air
exchange, initially decreased breath sounds,
i mproved after Infasurf and mechani cal
ventil ator sounds heard equally bilaterally.

CARDI AC.  Nornmal sinus rhythm.

NEUROLOG C.  Depressed nental status and
decreased nuscl e tone.

* * *

RESOLVED DI AGNOSES
DI AGNCSI S #1:  SEVERE RESPI RATORY DI STRESS

ONSET: 11/25/2004 RESOLVED: 12/7/2004

* * *

COMMENTS: Respiratory distress at birth.
Chest XR conpatible with HVD vs pneunoni a.
Received Infasurf x 1 with adequate
response. In roomair but requiring vent
support due to no spontaneous respirations
breathing with the vent. Poor respiratory
effort nore likely due to hypoxic ischemc
encephal opat hy but no deterioration in
respiratory status. He remains critically
i1l and on high ventilatory support,
unstabl e and deteriorating due to D C and
sepsis. During the course of the day the
baby continued to deteriorate clinically and
present ed epi sodes of bradycardia and
decreased SAQ2 requiring higher ventilatory
support and nultiple doses of epinephrine.
Later in the afternoon he becane bradycardic
and did not respond to resuscitative

14



measures and was decl ared dead at
3:25 PM

DI AGNCSI S #2:  METABCLI C ACI DOSI S
ONSET: 11/25/2004 RESOLVED: 11/29/2004

MEDI CATI ONS: Sodi um bi car bonate on
11/ 25/ 2004.

COWMENTS:  Upon admi ssion required Na
bi carbonate corrections x3. Initial ABG s
showed a pH=6.9 HCO3=7.4 BE=-25, currently
st abl e.

DI AGNOSI S #6:  POSSI BLE SEPSI S

ONSET: 11/ 25/2004 RESOLVED: 12/5/2004

* * *

COWENTS: Conpleting a 10 day course of
antibiotics for suspect sepsis secondary to
mat er nal GBS unknown, respiratory distress
at birth, severe netabolic acidosis. The
bl ood culture was negative and there is no
clinical evidence of sepsis at this tine.

* * *

DI AGNOSI S #10:  HYPOXI C-1 SCHEM C BRAI N
| NJURY

ONSET: 11/25/2004 RESOLVED: 12/7/2004

PROCEDURES: cranial ultrasound from
11/ 25/ 2004 till 12/7/2004(normal)

COMMVENTS:  Perinatal depression, required
bag mask ventilation, intubation and oxygen
in order to inprove. Apgar scores were
3/5/6. The baby had presented seizures and
systemc failure and the assessnent of the
pedi atri c neurol ogi st was of severe hypoxic
and i schem c encephal opathy. Neurologically

15



he has not changed recently and conti nues
wi th an abnormal neurol ogi cal exam and no
i nprovenment in neuro condition.

DI AGNOSI S #11:  SElI ZURES

ONSET: 11/25/ 2004 RESCLVED: 12/7/2004

* * *

COMMENTS: Shortly after adm ssion to N CU
he started with generalized tonic-clonic
seizures. Persistent Sz activity on
phenobarb and Cerebryx correlates with
i ndependent cl onic novenents of UE, extensor
posturing of UE R>L and gaze devi ati on per
neur ol ogi st Dr. Bustamante. Last EEG from
12/ 3 showed worsening EEG with sei zure
activity and burst suppression. The
pedi atric neurol ogi st inpression was of a
severe hypoxi c ischem c encephal opathy wth
mul tifocal seizures. Phenobarbital on hold
since 12/1 for level 61.8 down to 29.5 w |l
not resune per neuro and phosphenytoin | evel
18.8 on mmi ntenance dose 2.5 ng/kg q 12. An
MRI was not done due to the critical and
unstabl e condition of the infant.

* * *
DEATH | NFORMATI ON
DI SCHARGE TYPE: Died. DATE OF DEATH:
12/ 7/ 2004. TIME OF DEATH. 15: 25 hours.
CAUSE OF DEATH: Respiratory failure, sepsis
and multisystemc failure .

Cover age under the Pl an

10. Pertinent to this case, coverage is afforded by the
Plan for infants who suffer a "birth-rel ated neurol ogi cal
injury," defined as an "injury to the brain . . . caused by

oxygen deprivation . . . occurring in the course of |abor,
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delivery, or resuscitation in the inmedi ate postdelivery period
in a hospital which renders the infant permanently and
substantially nentally and physically inpaired.” 8§ 766.302(2),
Fla. Stat. See also 8§ 766.309 and 766. 31, Fla. Stat.

11. Here, it is undisputed that |Isaac and David suffered
an injury to the brain caused by oxygen deprivation, which
rendered them permanently and substantially nentally and
physically inpaired. Wat is disputed is whether the injury
occurred "in the course of l|abor, delivery, or resuscitation in
the i medi ate postdelivery period," as required for coverage

under the Plan. 8 766.302(2), Fla. Stat.; Nagy v. Florida

Bi rt h-Rel at ed Neurol ogi cal |Injury Conpensati on Associ ati on, 813

So. 2d 155 (Fla. 4th DCA 2002). As to that issue, Petitioners
are of the view that the brain injury occurred before delivery,
and since it is undisputed that Ms. Castro was never in |abor
the injury is not covered by the Plan. 1In contrast, N CA and
the hospital are of the viewthat the injury either occurred
during, or continued through, delivery and resuscitation, and is
t her ef ore conpensabl e.

12. As an aid to resolving such issue, Section
766.309(1)(a), Florida Statutes, provides that when, as here,
the proof denonstrates "that the infant has sustained a brain

injury caused by oxygen deprivation . . . and that the

i nfant was thereby rendered pernmanently and substantially
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nmental |y and physically inpaired, a rebuttable presunption .
[arises] that the injury is a birth-rel ated neurol ogical injury,
as defined [by the Plan]." Here, since Ms. Castro was never in
| abor, the presunption is that Isaac's and David's brain injury
occurred in the course of delivery or resuscitation in the

i mredi at e postdelivery period. See Olando Regi onal Healthcare

Systens, Inc. v. Alexander, 909 So. 2d 582 (Fla. 5th DCA 2005).

Consequently, to be resolved is whether there was credible

evi dence produced to support a contrary conclusion and, if so,
whet her, absent the presunption, the record denonstrates, nore
likely than not, that Isaac's and David's brain injury occurred
during delivery or resuscitation in the i mredi ate postdelivery
period. °

The timng of the twins' brain injury

13. To address the timng of the twins' brain injury, the
parties offered the nedical records relating to Ms. Castro's
antepartal course, as well as those associated with the tw ns’
bi rth and subsequent devel opnent. (Petitioners' Exhibit A tabs
8-11, and Exhibit B). Additionally, the parties offered the
deposition testinony of Dr. Daniel, a physician board-certified
in obstetrics and gynecol ogy; Adré du Plessis, MD., a physician
board-certified in pediatrics, and neurol ogy wth speci al
conpetence in child neurol ogy; Steven Chavoustie, MD., a

physi ci an board-certified in obstetrics and gynecol ogy;
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M chael Katz, MD., a physician board-certified in obstetrics
and gynecol ogy, and maternal -fetal nedicine; and Donald WIlis,
M D., a physician board-certified in obstetrics and gynecol ogy,
and maternal -fetal nmedicine. (Petitioners' Exhibit A tabs 3-7)
The testinony of Doctors Daniel, du Plessis, and Chavoustie was
supportive of Petitioners' view, and the testinony of Doctors
Katz and WIlis was supportive of the views of NICA and the
hospi t al

14. The nedical records and the testinony of the parties
experts have been carefully considered. So considered, it nust
be resolved that there was credi bl e evidence (through the
testinony of Doctors Daniel, du Plessis, and Chavoustie) to
rebut the presunption established by Section 766.309(1)(a),
Florida Statutes, and that, absent the presunption, the record
failed to denonstrate, nore likely than not, that any injury the
twins nmay have suffered during delivery or inmmediate
postdelivery resuscitation contributed significantly to the
prof ound neurol ogic i npairnent they suffered. |ndeed, the nore
conpel I'i ng proof supports a contrary concl usion.

15. In so concluding, it is notable that the twns' brain
injury started sonetine after 4:07 p.m, Novenber 24, 2004, when
fetal reserves were lost, and the twins ability to conpensate
for a lack of oxygen failed, and that, given the severe

depression the twins denonstrated at birth (cyanotic, apneic,
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fl oppy, and profoundly bradycardic), consistent with injury to
the brain stem the nore robust |evel of a newborn brain; the
need for intensive delivery roomresuscitation (wth intubation
and, in the case of |saac, advanced CPR), |ikew se consi stent
wth injury to the brain stem and the profound acidotic state
in which they presented, it is likely, nore so than not, that
the tw ns suffered profound brain damage well prior to delivery
(whi ch was quick and wi thout conplication), that accounts for

t he severe neurol ogi cal inpairnment (nmental and physical) they
denonstrated at birth. Consequently, since Ms. Castro was not
in | abor when the profound brain injury nost |ikely occurred,
the twins were not shown to have suffered a "birth-rel ated
neurol ogical injury," as defined by the Pl an.

CONCLUSI ONS OF LAW

16. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject natter of,
t hese proceedings. § 766.301, et seq., Fla. Stat.

17. The Florida Birth-Rel ated Neurol ogical Injury
Conmpensati on Pl an was established by the Legislature "for the
pur pose of providi ng conpensation, irrespective of fault, for
birth-rel ated neurological injury clains" relating to births
occurring on or after January 1, 1989. § 766.303(1), Fla. Stat.

18. The injured "infant, her or his personal

representative, parents, dependents, and next of kin," may seek
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conpensati on under the Plan by filing a claimfor conpensation
with the Division of Adm nistrative Hearings. 88 766.302(3),
766.303(2), 766.305(1), and 766.313, Fla. Stat. The Florida

Bi rt h-Rel ated Neurol ogi cal Injury Conpensati on Associ ati on,

whi ch adm ni sters the Plan, has "45 days fromthe date of
service of a conplete claim. . . in which to file a response to
the petition and to submt relevant witten informati on relating
to the issue of whether the injury is a birth-rel ated

neurol ogical injury." 8 766.305(4), Fla. Stat.

19. If NICA determines that the injury alleged in a claim
is a conpensable birth-related neurological injury, it may award
conpensation to the claimant, provided that the award is
approved by the adm nistrative |law judge to whomthe cl ai mhas
been assigned. 8§ 766.305(7), Fla. Stat. However, if a dispute
exists, as it does in the instant case, the dispute nmust be
resol ved by the assigned adm nistrative |aw judge in accordance
with the provisions of Chapter 120, Florida Statutes.

88 766. 304, 766.309, and 766.31, Fla. Stat.

20. In discharging this responsibility, the adm nistrative
| aw j udge nust make the foll ow ng determ nati on based upon the
avai | abl e evi dence:

(a) Whether the injury clained is a
birth-rel ated neurological injury. |If the
clai mant has denonstrated, to the

sati sfaction of the adm nistrative | aw
judge, that the infant has sustained a brain
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or spinal cord injury caused by oxygen
deprivation or mechanical injury and that
the infant was thereby rendered pernmanently
and substantially nentally and physically

i npai red, a rebuttable presunption shal
arise that the injury is a birth-rel ated
neurol ogical injury as defined in s.

766. 303(2).

(b) Whether obstetrical services were
delivered by a participating physician in
t he course of |abor, delivery, or
resuscitation in the i nmedi ate post-delivery
period in a hospital; or by a certified
nurse mdw fe in a teaching hospita
supervi sed by a participating physician in
the course of |abor, delivery, or
resuscitation in the i nmedi ate post-delivery
period in a hospital.

8§ 766.309(1), Fla. Stat. An award may be sustained only if the
adm ni strative |aw judge concludes that the "infant has
sustained a birth-rel ated neurol ogical injury and that
obstetrical services were delivered by a participating physician
at birth." 8§ 766.31(1), Fla. Stat.

21. Pertinent to this case, "birth-rel ated neurol ogi ca
injury" is defined by Section 766.302(2), to mean:

injury to the brain or spinal cord of a live
i nfant wei ghing at |east 2,500 grans for a
single gestation or, in the case of a
mul ti ple gestation, a live infant weighing
at least 2,000 grans at birth caused by
oxygen deprivation or nechanical injury
occurring in the course of |abor, delivery,
or resuscitation in the immedi ate
postdelivery period in a hospital, which
renders the infant permanently and
substantially nmentally and physically
inmpaired. This definition shall apply to
live births only and shall not include
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disability or death caused by genetic or
congeni tal abnormality.

22. As the proponent of the issue, the burden rested on
the hospital and NICA to denonstrate that the twins suffered a
"birth-rel ated neurological injury.” 8 766.309(1)(a), Fla.

Stat. See also Balino v. Departnment of Health Rehabilitative

Services, 348 So. 2d 349, 350 (Fla. 1st DCA 1997)("[T] he burden
of proof, apart fromstatute, is on the party asserting the
affirmative issue before an administrative tribunal.").

23. Here, the proof failed to support the conclusion that,
nore |ikely than not, the twins' suffered an "injury to the
brain . . . caused by oxygen deprivation . . . occurring in the
course of labor, delivery, or resuscitation in the inmedi ate
postdelivery period . . . [which rendered then] permanently and
substantially nentally and physically inpaired.” Consequently,
| saac and David do not qualify for coverage under the Pl an.

8§ 766.302(2), Fla. Stat. See also Humana of Florida, Inc. v.

McKaughan, 652 So. 2d 852, 859 (Fla. 2d DCA 1995) ("[B] ecause the
Plan . . . is a statutory substitute for cormon |aw ri ghts and
liabilities, it should be strictly construed to include only

t hose subjects clearly enbraced wthin its terns."), approved,

Florida Birth-Rel ated Neurological |Injury Conpensation

Associ ati on v. MKaughan, 668 So. 2d 974, 979 (Fla. 1996).
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24. \Were, as here, the admnistrative | aw judge
determines that "the injury alleged is not a birth-rel ated
neurological injury . . . he [is required to] enter an order [to
such effect] and . . . cause a copy of such order to be sent
imediately to the parties by registered or certified mail."

§ 766.309(2), Fla. Stat. Such an order constitutes final agency
action subject to appellate court review 8 766.311(1), Fla.
St at .

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat the claimfor conpensation filed by
M | agros Magaly Castro and WIIliam Marcel o Castro, as Persona
Representatives of the Estates of |Isaac Castro and David Castro,
deceased twin mnors, is dismssed wth prejudice.

DONE AND ORDERED this 27th day of June, 2006, in

Tal | ahassee, Leon County, Flori da.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 27th day of June, 2006.

ENDNOTES

1/ The transcript contains a scriveners' error at page 7, line
5 in that it fails to note that the parties' stipulation

i ncluded an agreenent that |saac and David were rendered both
substantially nmentally and physically inpaired.

2/ Petitioners' Exhibit Ais a binder which includes 11 tabbed
items, identified in the index, as follows: |Item 1, Revised
Final Joint Pre-Hearing Stipulation; Item2, Petitioners' Mtion
to Strike or for Evidentiary Inference Agai nst |Intervenor

Pal mretto General Hospital; Item 3, Deposition Transcript of

Dr. Mnica Daniel; Item4, Deposition Transcript of Adré du
Plessis; Item5, Deposition Transcript of Dr. Steven Chavousti e;
Item 6, Deposition Transcript of Dr. Mchael Katz; Item 7,
Deposition Transcript of Dr. Donald WIllis; Item8, Baby "A" and
Baby "B" delivery outcone 11/25/04; Item9

Not es/ Order s/ Progress and Nursing Records 24 Hours Prior to
Delivery; Item 10, Death Summary - |saac (Baby A); and Item 11,
Death Summary - David (Baby B).

3/ Petitioners' Exhibit B is a box of nedical records, that
contains Mlagros Castro's nedical records from Pal netto CGenera
Hospital (Volunmes |I and 11), Isaac's (Baby A s) nedical records
fromPal netto General Hospital (Volunes | and I1), and David's
(Baby B's) nedical records fromPal netto General Hospital (one
vol une) .

4/ Post-hearing, Petitioners also filed the exhibits to

Dr. Katz's deposition. Those exhibits have been placed at the
back of Dr. Katz's deposition which is Item6 of Petitioners'
Exhi bit A

5/ The fetal nonitor strips run from21:01 p.m, to
approximately 1:45 p.m, and from3:35 p.m, to approxi mately
4. 07 p.m, Novenber 24, 2004.

6/ During her adm ssion Ms. Castro underwent a series of

bi ophysi cal profiles that were consistently reassuring for fetal
wel | -being, with the |ast test being done Novenber 23, 2004.
Fetal nonitoring during her adm ssion was |ikew se reassuring
for fetal well -Dbeing.
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7/ The entry at 9:10 p.m, regarding nornmal fetal novenent and
the entry at 1:00 a. m, regarding reassuring fetal heart tones
are suggestive of continued fetal well-being, but insufficient
to render the issue free from doubt.

8/ An Apgar score is a nunerical expression of the condition of
a newborn infant, and reflects the sum points gai ned on
assessnment of heart rate, respiratory effort, nuscle tone,
reflex irritability, and color, wth each category being
assigned a score ranging fromthe | owest score of 0 to a maxi num
score of 2. See Dorland's Illustrated Medical Dictionary, 28th
Edition, 1994. Here, at one mnute, |saac's Apgar score totaled
1, with heart rate being graded at 1 (less than 100 beats per
mnute), and all other criteria being graded at 0; at five, ten,
fifteen, twenty, and twenty-five mnutes, |saac's Apgar score
totaled 2, with heart rate and col or being graded at 1 each, and
all other criteria being graded at 0; and at twenty-eight

m nutes |saac's Apgar score totaled 5, with heart rate being
graded at 2 (greater than 100 beats per mnute), reflex
irritability, color, and respiratory effort being graded at 1
each, and nuscl e tone being graded at O.

9/ At one mnute, David' s Apgar score totaled 3, with heart
rate, reflex irritability, and color being graded at 1 each, and
respiratory effort and nuscle tone being graded at 0; at five

m nutes David' s Apgar score totaled 5, with heart rate being
graded at 2, nuscle tone, reflex irritability, and col or being
graded at 1 each, and respiratory effort being graded at 0; and
at ten mnutes, David' s Apgar score totaled 6, with heart rate
being graded at 2, and all other criteria being graded at 1.

10/ Wiere, as here, a presunption is "established primarily to
facilitate the determ nation of a particular action in which the
presunption is applied, rather than to inplenent public policy,
[it] is a presunption affecting the burden of producing
evidence." 8§ 90.303, Fla. Stat. The nature and effect or
usef ul ness of such a presunption in assessing the quality of the
proof was addressed in Berwi ck v. Prudential and Casualty

| nsurance, Co., 436 So. 2d 239, 240 (Fla. 3d DCA 1983), as
fol | ows:

Unl ess ot herw se provided by statute, a
presunption established primarily to
facilitate the determ nation of an action,
as here, rather than to inplenent public
policy is a rebuttable "presunption
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af fecting the burden of producing evidence,"
see § 90.303, Fla. Stat. (1981), a "bursting
bubbl e" presunption, see C. Ehrhardt, supra,
at 88 302.1, 303.1. Such a presunption
requires the trier of fact to assune the

exi stence of the presuned fact unless
credi bl e evidence sufficient to sustain a
finding of the non-existence of the presuned
fact is introduced, in which event the
bubbl e bursts and the existence of the fact
is determned without regard to the
presunption. See § 90.302(1), Fla. Stat.
(1981); C. Ehrhardt, supra at 8 302.1; see
general ly Ladd, Presunptions in Cvil
Actions, 1977 Ariz.St.L.J. 275 (1977)

Accord Caldwell v. Division of Retirenent, 372 So. 2d 438 (Fla.
1979), Public Health Trust of Dade County v. Valcin, 507 So. 2d
596 (Fla. 1987), and |Insurance Conpany of the State of

Pennsyl vania v. Estate of Guzman, 421 So. 2d 597 (Fla. 4th DCA
1982). See also Gulle v. Boggs, 174 So. 2d 26, 29 (Fla. 1965)
(citing with approval Tyrrell v. Prudential Insurance Co., 109
Vt. 6, 192 A 184, 115 A L.R 392), wherein it was st ated:

Presunpti ons di sappear when facts appear;
and facts are deened to appear when evi dence
is introduced fromwhich they nmay be found.

COPI ES FURNI SHED:
(Via certified mail)

Kenney Shi pl ey, Executive Director
Florida Birth Rel ated Neur ol ogi cal
I njury Conpensation Association
2360 Chri stopher Place, Suite 1
Tal | ahassee, Florida 32308
(Certified Mail No. 7005 1820 0002 9840 6697)

Jorge E. Silva, Esquire

Paul Jon Layne, Esquire

Silva & Silva

236 Val enci a Avenue

Coral Gables, Florida 33134

(Certified Mail No. 7003 1010 0001 2044 4623)
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Donald H Wiittenore, Esquire
Phel ps Dunbar, LLP

100 South Ashley Drive, Suite 1900
Tanpa, Florida 33602

(Certified Mail No. 7005 1820 0002

Steven J. Mtchel, Esquire

Schell, Mtchel & Cooley, L.L.P.
1830 Main Street, Suite 100
Weston, Florida 33326

(Certified Mail No. 7005 1820 0002

Pabl o E. Uribasterra, M D

1613 North Harrison Parkway, Suite
Sunrise, Florida 33323

(Certified Mail No. 7005 1820 0002

Moni ca Daniel, MD.

1613 North Harrison Parkway, Suite
Sunrise, Florida 33323

(Certified Mail No. 7005 1820 0002

Carl os Sarduy, M D.

1613 North Harrison Parkway, Suite
Sunrise, Florida 33323

(Certified Mail No. 7005 1820 0002

Al Wnen's Healthcare of
South Florida, Inc.
1613 North Harrison Parkway, Suite
Sunrise, Florida 33323
(Certified Mail No. 7005 1820 0002

Dade Wonen's Heal thcare, d/b/a
Castillo-Plaza & Associates, MD.,
1613 North Harrison Parkway, Suite
Sunrise, Florida 33323

(Certified Mail No. 7005 1820 0002

Al fredo Rodriguez-Martirena, MD
7100 West 20t h Avenue

H al eah, Florida 33016

(Certified Mail No. 7005 1820 0002
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Sunlife Prenatal Associ ates of Hial eah

7100 West 20t h Avenue, Suite 107

H al eah, Florida 33016

(Certified Mail No. 7005 1820 0002 9840 6673)

Li femark Hospitals of Florida, Inc.

d/ b/a Pal metto General Hospital

2001 West 68th Street

Hi al eah, Florida 33016

(Certified Mail No. 7005 1820 0002 9840 6680)

Charl ene W I 1 oughby, Director

Consuner Services Unit - Enforcenent
Department of Health

4052 Bal d Cypress Way, Bin C75

Tal | ahassee, Florida 32399-3275

(Certified Mail No. 7005 1820 0002 9840 6604)

NOTI CE OF RIGHT TO JUDl Cl AL REVI EW

A party who is adversely affected by this Final Oder is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are commenced by
filing the original of a notice of appeal with the Agency Cerk
of the Division of Adm nistrative Hearings and a copy,
acconpanied by filing fees prescribed by law, with the
appropriate District Court of Appeal. See Section 766. 311,
Florida Statutes, and Florida Birth-Rel ated Neurol ogi cal |Injury
Conpensati on Association v. Carreras, 598 So. 2d 299 (Fla. 1st
DCA 1992). The notice of appeal nust be filed within 30 days of
rendition of the order to be revi ened.
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